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L. INTRODUCTION

Unions representing thousands of Washington State employees
sought an order enjoining release of represented employees’ dates of birth
coupled with their names to the Freedom Foundation (“the Foundation)
through a Public Records Act request under RCW 42.56 (“PRA”). The
Court of Appeals, Division II, in a careful and thorough opinion, correctly
held that this sensitive birthdate information coupled with employees’ full
names is exempt from disclosure under article I, section 7 of the
Washington Constitution. Washington Pub. Employees Ass’n v.
Washington State Ctr. for Childhood Deafness & Hearing Loss, __
Wn.App. _, 404 P.3d 111, 114 (2017) (hereinafter “WPEA et al.”). The
Foundation now seeks review from this Court, despite the fact that the
Court of Appeals correctly decided the issue consistent with Washington
law and Supreme Court and Court of Appeals precedent. The Unions
therefore ask this Court to deny the Foundation’s petition, as the
circumstances here do not satisfy the requirements for granting review
under RAP 13.4.

II. ISSUE PRESENTED FOR REVIEW

Whether this Court should grant review of a decision,comporting

with established Supreme Court and Court of Appeals precedent,

involving no substantial issue of constitutional law or public interest.

Answer to Petition for Discretionary Review - 1



III. STATEMENT OF THE CASE
The Foundation submitted a request under the PRA to various
Washington State agencies (collectively “the Agencies™) seeking “[t]he
first name, last name, middle initial, birthdate and work email address of

b

every current . . . employee,” including those represented by Teamsters
Local Union No. 117 (“Local 117”), Washington Federation of State
Employees (“WFSE”), International Brotherhood of Electrical Workers
Local 76 (“Local 76), United Association Local 32 (“Local 32%),
Washington Public Employees Association Local 365 (“WPEA”),
Professional & Technical Employees Local 17 (“PTE Local 17”), and
Service Employees International Union Healthcare 1199NW (“SEIU
1199NW?”) (collectively, “the Unions”).

Shortly thereafter, state employees represented by the Unions
received notice that their employers would release this information—
including their dates of birth together with their full names—to the
Foundation, unless a court order issued preventing the disclosure.
Numerous employees, reasonably concerned about identity theft with

concomitant financial problems and about harassment by the Foundation

because of their representation by a union, expressed their alarm to their
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unions about this invasion of their personal privacy. App. at 2-3; 12."

In the trial court the Unions sought, but did not obtain, a permanent
injunction prohibiting the Agencies from releasing the information. App.
at 14-18. The Unions sought intervention by the Court of Appeals, where
Commissioner Eric Schmidt, noting that this is an “era of cybercrime and
the use of dates of birth as identity verification,” enjoined release of
employees’ birth dates pending the outcome of the appeal. App. at 19-20.

The Court of Appeals considered whether public employees’
names and birthdates are exempt from disclosure under the Washington
Constitution. The Court held that, as established in Washington case law,
the Washington Constitution supersedes contrary state laws and, while the
PRA may allow disclosure of the information at issue here, article I,
section 7 of the State Constitution bars release by the State of the
information requested because Washington citizens would reasonably
expect that information to be private. WPEA et al., 404 P.3d 111 at 118.

The Court of Appeals also reasoned that disclosure would not
serve the purposes of the PRA, because it would not “inform the people of
facts about an ‘instrument’ they have created or provide information that
allows the people to maintain control over those instruments.” WPEA, 404

P.3d at 117. Further, “public disclosure of this information would reveal

! All references to documents contained in the Appendix to this brief will be cited as
“App' _—.,1
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discrete personal details of state employees not connected to their role as

public servants.” Id. The petition for discretionary review followed.

IV. ARGUMENT
A, THE PETITION SHOULD BE DENIED BECAUSE THE
COURT OF APPEALS’ DECISION DOES NOT CONFLICT

WITH THIS COURT’S PRECEDENT OR OTHER
APPELLATE DECISIONS.

Here, the Court of Appeals correctly interpreted and applied
precedent on both the statutory and constitutional issues, and its decision
does not conflict with other decisions of the Supreme Court or Court of
Appeals. See RAP 13.4(b)(1); RAP 13.4(b)(2).

1. The Court Properly Applied Existing Precedent

Regarding the Interests Protected by Article I, Section 7
of the Washington Constitution.

a. Article I, Section 7 of the Washington Constitution
protects private interests from disruption by the

State.
Article I, section 7 of the Washington Constitution provides that
“[n]o person shall be disturbed in his private affairs, or his home invaded,
without authority of law.” To determine whether an individual is entitled
to this constitutional protection for certain information, the courts utilize a
two-step process. SEIU 925 v. Freedom Foundation, 197 Wn. App. 203,
222, 389 P.3d 641 (2016) (citing State v. Puapuaga, 164 Wn.2d 515, 522,

192 P.3d 360 (2008)). First, the court must determine whether the action
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constitutes a disturbance of one’s “private affairs.” State v. Cheatam, 150
Wn.2d 626, 641-42, 81 P.3d 830 (2003). If a privacy interest has been
disturbed, the second step in the court’s analysis asks whether authority of
law justifies the intrusion. Puapuaga, 164 Wn.2d at 522.

Applying this established test, the Court of Appeals found that
employees’ full names associated with their birthdates is information
reasonably expecteci to be private, and protected by article I, section 7
from involuntary disclosure by the State because such disclosure carries
the “ongoing risk of identity theft and other potential personal harms.”
WPEA et al., 404 P.3d at 118.

b. The Court of Appeals, consistent with precedent and
other appellate decisions, correctly held that a
privacy interest existed in preventing involuntary

disclosure of employees’ names associated with their
birthdates.

The Foundation repeatedly cites one phrase from Nissen v. Pierce
Cty., 183 Wn.2d 863, 883, 357 P.3d 45 (2015), to support its radical
position that “[a]ny constitutional privacy interest ends at the point at
which information becomes a public record.” Petition at 10. The
Foundation contends that this phrase—an individual has no constitutional
privacy interest in a public record”—is binding precedent requiring
disclosure of the employees’ names linked to their birthdates simply

because that information is contained in State-held documents. Petition at

Answer to Petition for Discretionary Review - 5



1, 5, 8,9, 10 (citing Nissen, 183 Wn.2d at 883 (emphasis in original)).
However, the Court of Appeals properly interpreted that phrase,
recognizing the context and issues presented in Nissen, and noted that the
phrase was dictum. WPEA et al., 404 P.3d at 117 (“the court’s statement
in Nissen was made within the context of rejecting the county’s claim that
article I, section 7 categorically prohibited searching a government
employee’s private devices for public records,” not in regard to whether
any particular document or information must be disclosed).

Moreovef, dictum or not, the phrase does not supply the precedent
the Foundation contends it does—a categorical declaration that the
constitutional protection of privacy interests does not apply to any
information contained in a document in possession of a Washington Sta;e
governmental entity, simply because it is held by the government—as the
Nissen court itself explained. Significantly, the Nissen Court did not reach
the question of whether any public record at issue in that case contained
information that might be protected by article I, section 7. Indeed, the

Court ordered that, once public records on the government official’s phone

were identified, those records should be vetted for applicable exemptions.?

% The Court directed that “... on remand .... Lindquist must obtain a transcript of the
content of all the text messages at issue, review them, and produce to the County any that
are public records consistent with our opinion. The County must then review those
messages—ijust as it would any other public record—and apply any applicable

Answer to Petition for Discretionary Review - 6



The Court of Appeals decision is consistent with this established
individualized approach to determine whether information contained in a
public record should be disclosed:

We read the statement on which the Foundation relies as a
statement that there is no categorical constitutional protection
related to a public records request; consequently, there can be no
categorical prohibition to claiming an expectation of privacy in
information contained within public records. Because we perform
an individualized analysis of the information requested in this
case, our decision does not create a categorical constitutional
protection and, therefore, it is not in conflict with our Supreme
Court's opinion in Nissen.
Id. (emphasis in original).

Nor does the decision below conflict, as the Foundation contends,
with West v. Vermillion, 196 Wn. App. 627, 384 P.3d 634 (2016), cert.
denied, 138 S.Ct. 202, 199 L. Ed. 2d 115 (2017). West simply held, in the
same context as Nissen, that individual documents contained on a private
device belonging to a government employee could be public records
which must be reviewed before deciding whether those documents should
be protected from disclosure. Id. at 339 (“[T]he record before us does not
contain information upon which we can determine whether e-mails

contained in Vermillion's personal e-mail account could be subject to First

Amendment protections, let alone if they are public records.”).

exemptions, redact information if necessary, and produce the records and any exemption
log to Nissen.” Nissen, 183 Wn.2d at 888.

Answer to Petition for Discretionary Review - 7



¢. The determination that a privacy interest inheres in
involuntary disclosure of names paired with
birthdates is consistent with precedent and other
decisions.

The Foundation asserts that there are grounds for review because
the Court of Appeals decision departs from precedent concerning the test
for whether information is properly considered to be “prjvate affairs”
protected by article I, section 7. First, as described above, it incorrectly
argues that no test should be applied because the contested information is
contained in a document in possession of the State, and therefore is
categorically not protected.

Next, it contends that the Court of Appeals should not have
applied®, or misapplied, this Court’s test, under Puapuaga, 164 Wn.2d at
522, to determine whether a privacy interest grounded in personal affairs
is constitutionally protected such that a PRA request is not allowed to
reach that private information. Because Puapuaga involved a search of a
crirﬁinal suspect and did not involve State disclosure of information, the
Foundation takes issue with the Court of Appeals’ use of that test. Petition

at 12, 17. The Foundation fails to comprehend that there is State action not

just when the State is obtaining information, but also when it is disclosing

? The Foundation argues that Ino Ino, Inc. v. City of Bellevue, 132 Wn.2d 103, 937 P.2d
154, amended, 943 P.2d 1358 (1997), supplies the correct test, but that case did not
address whether information is protected as “private affairs;” it simply held that, in the
context of that case, the reach of article I, section 7 was no greater that the privacy
protections under the United States Constitution, Id., 123-24.
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information it has obtained. Petition at 11, n. 2. In fact, the Foundation’s
objection to the use of the Puapuaga test is an objection to the application
of article I, section 7 to the PRA at all. Petition at 17 (“As previously
stated, Article I § 7 cannot naturally interact with the PRA because it
limits government searches, not instances where the information is a
governmeht record within the government’s possession.”). This, of course,
is not the law, as the Nissen Court noted. 183 Wn.2d 863 at 884, 357 P.3d
45 (“Of course, the public’s statutory right to public records does not
extinguish an individual’s constitutional rights in private information.”).*
The Foundation next contends that the Court of Appeals
misapplied the Puapuaga test, arguing that the Court failed to address the
test in sequence and should have ended its analysis by finding that the

specific individuals’ names paired with their birthdates is information that

* The Court of Appeals’ holding also does not conflict with Bedford, 112 Wn.2d 500, 772
P.2d 486 (1989). Bedford does not stand for the proposition the Foundation claims it does
(“Article I §7 cannot naturally interact with the PRA because it limits government
searches, not instances where the information is a government record within the
government’s possession.”). Petition at 3 n. 3, 17. Instead, there, the Court specifically
noted that “[w]e have not, however, previously undertaken a careful consideration of the
extent to which this provision [article I, section 7] guarantees a more general right of
privacy. And we decline to do so now, in the absence of particularized briefing on the
question.” 112 Wn.2d at 506. Bedford examined the constitutionality of a program
requiring indigent alcoholics and drug addicts to move into designated shelters to receive
benefits, made no mention of the PRA, and explicitly did not address general right-to-
privacy interests. Furthermore, in addressing federal constitutional rights to privacy
(which are generally less expansive than those under the Washington state constitution),
Bedford found the constitutional right of privacy includes “the individual interest in
avoiding disclosure of personal matters.” 112 Wn.2d at 509.

Answer to Petition for Discretionary Review - 9



has not been historically recognized as private.” Petition at 12-15. In
support of this argument it cites SEIU 925, 197 Wn. App. 203, which held
that the release of the names and work contact information of quasi-public
employees does not violate article I, section 7, and erroneously contends
that the Court in that case ended its analysis by holding that, because the
information sought was not historically protected, there was no
constitutionally protected privacy interest. Petition at 12.»The SEIU 925
Court found that the parties had offered no argument that “historical
treatment of a person’s name and contact information [constituted] private
affairs under article I, section 7,” and therefore “consider[ed] the historical
treatment factor no further.” SEIU 925, 197 Wn. App. at 223.

However, significantly, the Court did not end its analysis there; it
turned next to the second prong of the Puapuaga “private affairs” test and
considered whether the home care providers represented by SEIU 925
were nonetheless entitled to hold an expectation of privacy in their contact

information.® Thus, the Foundation simply is wrong in contending that if

> If there is no evidence of historical protection, the court nevertheless asks whether the
expectation is one that a citizen of the State of Washington is entitled to hold. Puapuaga,
164 Wn.2d at 522, “This part of the inquiry includes a look into the nature and extent of
the information that may be obtained as a result of the governmental conduct and the
extent to which the information has been voluntarily exposed to the public.” Id

¢ Additionally, although the Court held there was no constitutionally protected right to
avoid disclosure of work contact information, that holding does not conflict with the
Court of Appeals’ holding here. Here, the association of birth dates with names raises
different privacy interests in avoiding ongoing identity theft and related financial harm,
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the historical protection is not established there can be no protection under
the second prong of the “private affairs” test, and simply wrong in citing
SEIU 925 as grounds for discretionary review.

Here, the Court of Appeals did address the first prong of the
Puapuaga test by noting that there had been no argument by the Unions
that,‘historically, this information had been protected, before turning to the
second prong of the test. In examining whether the union-represented
employees were entitled to an expectation of privacy protecting their
names paired with their birthdates from disclosure, the Court reviewed the
context in which that information has been provided and concluded that,
historically, an individual controlled when to voluntarily provide that
paired information to another. WPEA et al., 404 P.3d at 116 (“[P]eople do
expose their names and corresponding birthdates to some extent.
However, these disclosures are typically at the person’s discretion and
control.”). Moreover, at issue here is involuntary disclosure, which is
something different: “Public disclosure of state employees’ full names
associated with their corresponding birthdates reveals personal and
discrete details of the employees’ lives. Such disclosure to the public
would not be voluntéry or within the employee’s control.” Id. The Court
therefore correctly applied Puapuaga, and held that article I, section 7

protected the employees’ privacy interest from that type of involuntary
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disclosure by the State. Id.

Finally, the Foundation ignores the sentence immediately
preceding this holding, and contends that the Court based its ruling on
subjective beliefs of employees, not on an objective standard. Petition at 6,
13. The Court clearly ruled that, as a matter of law, based on an objective
standard, that:

A citizen of this state would reasonably expect that personal

information, such as the public disclosure of his or her full name

associated with his or her corresponding birthdate, that would

potentially subject them to identity theft and other harms, would

remain private. Therefore, we hold that, under article 1, section 7,

a state employee is entitled to an expectation of privacy in his or

her full name associated with his or her corresponding birthdate.
WPEA et al., 404 P.3d at 116 (emphasis added). Consideration of what a
citizen would reasonably expect inherently indicates use of an objective
standard. See Peters v. Vinatieri, 102 Wn. App. 641, 651, 9 P.3d 909, 914
(2000) (“society must recognize that expectation [of privacy] as
reasonable,” which is an “objective requirement”) (citations omitted).

d. The Court of Appeals correctly held that the PRA
was not “authority of law” sufficient to justify
invasion of employees’ privacy interests.

Having found that the employees have a privacy interest in
protecting against State disclosure of their names paired with their

birthdates, the Court of Appeals examined whether, nonetheless, that

interest could be disturbed because there was “authority of law” to do so,
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as provided in article I, section 7. Rejecting the Foundation’s argument
that the PRA was such “authority of law,” the Court held that “though the
PRA may allow the disclosure of the information, the PRA does not
justify the intrusion into the state employees’ constitutionally protected
expectation of privacy in their full names associated with their
corresponding birthdates.” WPEA et al., 404 P.3d at 117. )

The Court of Appeals found that the purpose of the PRA would not
be served by releasing this information, which would reveal personal
details of state employees unrelated to their roles as public servants, and
that therefore the PRA did not “justify” intrusion into their constitutionally
protected privacy interest. Id. The Court acknowledged that “[n]o court
has addressed when the PRA would justify, rather than allow, an intrusion
into a constitutionally protected privacy interest.” WPEA et al., 404 P.3d
at 117 (emphasis in original). The Court examined the dictionary
definition of “justify”—“to prove or show to be valid, sound, or
conforming to fact or reason” and “to show to have had a sufficient legal
reason,”—and found that this requires more than a showing that intrusion
is permitted. Id.

The Court noted that the PRA’s purpose is not served by disclosure
of employees’ dates of birth associated with their names, because such

disclosure “does not inform the people of facts about an ‘instrument’ they
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have created or provide information that allows the people to maintain

control over those instruments.” Id. Thus, the Court held that “the PRA

does not justify the intrusion into the state employees’ constitutionally

protected expectation of privacy in their full names associated with their |
corresponding birthdates.” Id.

The Foundation argues that the Court of Appeals “created a new
standard by holding that a law must do more than ‘permit’ intrusion to
‘justify’ encroaching on a privacy interest.” Petition, 16-17. The
Foundation says this “ignores decades of Washington case law,” and
warrants a grant of discretionary review. Petition, at 17 (citing: Ino Ino,
132 Wn.2d 103; Bedford v. Sugarman, 112 Wn.2d 500, 772 P.2d 486
(1989); King County v. Sheehan, 114 Wn.App. 325, 57 P.3d 307 (2002);
and SEIU 925 197 Wn.App. 203).

The Court of Appeals did not create a new standard; the plain
language of the Washington Constitution requires that “authority of law”
justify the intrusion into a person’s private affairs, as cited in numerous
cases. See, e.g., Blomstrom v. Tripp, 189 Wn.2d 379, 403-406, 402 P.3d
831 (2017); State v. Olson, 399 P.3d 1141, 189 Wn.2d 118, 126 (2017);
State v. Hinton, 179 Wn.2d 862, 870, 319 P.3d 9 (2014). In addition, the
Court of Appeals was correct in turning to the dictionary definition of

“justify,” given that the constitution does not define the term. See Nissen,
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183 Wn.2d at 881 (“We may use a dictionary to discern the plain meaning
of an undefined statutory term.”).

The Foundation argues that, under Ino Ino’s “rational basis”
standard, the disclosure requirements of the PRA “serve a legitimate state
interest” here because “[t]he people have a right to know who their public
servants are, and birthdates are essential to disambiguating (sic) and
identifying those public servants.” Petition at 18. However, Ino Ino does
not stand for the proposition that legitimate government interests always
support disclosure of information under the PRA. Rather, it holds that, in
certain circumstances, where “authority of law” is carefully tailored to
meet a legitimate government goal, an intrusion on privacy can be
permitted. See also, State v. Arreola, 176 Wn.2d 284, 291, 290 P.3d 983

(2012) (“Interference with the broad right to privacy can be legally
authorized by statute or common law, but only insofar as is reasonably
necessary to further substantial governmental interests that justify the
intrusion.”). Here, the Foundation’s arguments fail to take into account the
fact, as found by the Court of Appeals, that the purpose of the PRA is not
to scrutinize private details of individual public employees’ lives or
identities. And, more importantly for the question of discretionary review,
there is no conflict with Ino Ino, as set forth above.

Nor does the decision below conflict with Bedford, 112 Wn.2d
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500, for the reasons stated in footnote 4, supra. The Foundation’s re.liance
on Sheehan, 114 Wn. App. 325, is similarly misplaced as that case dealt
with the statutory, not constitutional, privacy right as discussed infra, note
7.

2. The Decision Below Did Not Misinterpret, Let Alone
Rely Upon, PRA Precedent. '

The Court of Appeals’ holding here does not conflict with
Supreme Court or Court of Appeals decisions concerning the PRA, as the
Foundation asserts. Even if there were errors in analysis of the PRA—
which there were not’—that does not create a conflict justifying
discretionary review. The Foundation’s Petition fails to acknowledge that
the constitutional right of privacy, on which the Court of Appeals’
decision is grounded, is a separate right, contained in a supreme law, and
not dependent on PRA jurisprudence.

Completely separate and apart from statutory exemptions in the

PRA, the Washington Constitution may operate to exempt certain records

" The Court of Appeals recognized limited statutory exemptions that did not prohibit
disclosure, as was argued by the Foundation. Nor do cases which involve only the PRA’s
statutory (not constitutional) privacy exemption conflict with the analysis utilized by the
Court of Appeals in adjudicating the constitutional issue. For example, in a case cited by
the Foundation, Sheehan, 114 Wn. App. at 346, the Court held that names alone did not
fall within the ambit of the statutory privacy exemption because, “Names, unlike
employee numbers, are released on a regular basis as a necessary incident of everyday
life . . . and ... under Washington's public records act, the names of police officers,
without simultaneous release of other identifying information such as home addresses,
residential telephone numbers, and social security numbers[,] cannot be considered
‘highly offensive’ [and therefore exempt] under RCW 42.17.255.” (emphasis added).
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from production because it supersedes contrary statutory laws. Freedom
Foundation v. Gregoire, 178 Wn.2d 686, 695, 310 P.3d 1242 (2013) (the
separation of powers doctrine supports a qualified gubernatorial
communications privilege that functions as an exemption to the Public
Records Act); Seattle Times Co. v. Serko, 170 Wn.2d 581, 595, 243 P.3d
919 (2010) (thé“‘protection of an individual's constitutional fair trial rights”
creates an exemption); Roe v. Anderson, No. 3:14-CV-05810 RBL, 2015
WL 4724739, at *2 (W.D. Wash. Aug. 10, 2015). (“[T]he [PRA] itself
recognizes and respects other laws (including constitutional provisions) that
mandate privacy or confidentiality.”) This acknowledgement is an
established principle of PRA jurisprudence, as “the public’s statutory right
to public records does not extinguish an individual’s constitutional rights
in private information.” Nissen, 183 Wn.2d at 884. Indeed, “individuals do
not sacrifice all constitutional protection by accepting public
employment.” fd. at 887 (citing Ontario v. Quon, 560 U.S. 746, 756, 130
S. Ct. 2619, 177 L. Ed. 2d 216 (2010)).

B. THE PETITION FOR REVIEW SHOULD BE DENIED, AS

THE COURT OF APPEALS’ DECISION DOES NOT
VIOLATE THE SEPARATION OF POWERS DOCTRINE.

. The Foundation avers that, when the legislature drafts specific

exemptions, constitutional protections no longer apply. It asserts that the
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PRA® defined what is specifically exempt, and nothing else may be
excluded, and therefore the Court’s actions here impermissibly tread upon
legislative activity. Petition at 19. According to the Foundation, once a
statute provides parameters, constitutional protections—and the
judiciary’s responsibilities for protecting them—evaporate. Obviously,
this position fails, as the Court of Appeals’ decision properly found that
the Constitution supersedes statutes and therefore may exempt records
from production, regardless of the PRA’s language regarding exemptions.

Besides being contrary to longstanding jurisprudence, as discussed
above, this proffered interpretation would itself create a separation of
powers violation by intruding on the judicial branch’s ability to apply the
Washington Constitution. The Court of Appeals’ decision invoked
constitutional protections, which supersede statutory provisions. The
power to do so is clearly within the judicial sphere, as a well-settled point
of law. Therefore, there is no basis for review.

While the Washington Constitution contains no formal separation
of powers clause, “the very division of our government into different

branches has been presumed throughout our state’s history to give rise to a

® The PRA initially passed as a citizen’s initiative in 1972. See O’Neill v. City of
Shoreline, 170 Wn.2d 138, 146, 240 P.3d 1149 (2010). However, the same constitutional
constraints apply to both an initiative and a legislative enactment. Wash. Ass’'n for
Substance Abuse & Violence Prevention v. State, 174 Wn.2d 642, 654, 278 P.3d 632
(2012); City of Burien v. Kiga, 144 Wn.2d 819, 824, 31 P.3d 659 (2001). Moreover, the
legislature has amended the PRA several times, including enacting exemptions.
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vital séparation of powers doctrine.” Carrick v. Locke, 125 Wn.2d 129,
134-35, 882 P.2d 173 (1994). “The doctrine serves mainly to ensure that
the fundamental functions of each branch remain inviolate.” Id.
Washington courts do not require strict separation of branches, and instead
utilize a flexible approach to the doctrine. See Carrick, 125 Wn.2d at 135
(citing In re Juvenile Dir., 87 Wn.2d 232, 239-40), 522 P.2d 163 (1976).
The relevant inquiry is whether “the activity of one branch threatens the
independence or integrity or invades the prerogatives of another.” Zylstra
v. Piva, 85 Wn.2d 743, 750, 539 P.2d 823 (1975). Where the judicial
branch is involved, the primary concern is that the judiciary not be drawn
into tasks more appropriate to another branch and that its institutional
integrity be protected. Brown v. Owen, 165 Wn.2d 706, 719, 206 P.3d 310
(2009) (internal citation omitted).

The Foundation’s arguments focus on statutory interpretations
which, even if accurate, have no bearing on the Court of Appeals’
constitutionally-based decision. The Court did not read the PRA to
generally immunize names associated with birthdates; it simply found that,
regardless of the PRA’s parameters concerning disclosure, the information
in this case is constitutionally protected, as information was
constitutionally protected in Freedom Found., 178 Wn.2. at 702.

It cannot be said that the Court was engaging in legislative action,
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threatening or invading the independent sphere of the legislative branch.
The Court determined the meaning of the PRA and the scope of the
Constitution, which is well within its historical and practical purview.
While it is the legislature’s role to set policy and to draft and enact laws,
“it is emphatically the province and duty of the judicial depaftment to say
what the law is.” Hale v. Wellpinit Sch. Dist. No. 49, 165 Wn.2d 494, 506,
198 P.3d 1021 (2009). “This is true even when that interpretation serves as
a check on the activities of another branch or is contrary to the view of the
constitution taken by another branch.” McCleary v. State, 173 Wn.2d 477,
515, 269 P.3d 227, 246 (2012) (internal quotations and citation omitted).
Freedoms “are given constitutional protections precisely because doing so
protects them from mere changes in the law.” Freedom Found., 178
Wn.2d at 702 (citing W. Va. State Bd. of Educ. v. Barnette, 319 U.S. 624,
638, 63 S. Ct. 1178, 87 L. Ed. 1628 (1943)).

Thus, there are no substantial issues of constitutional law or public
interest here and, therefore, there is no cause for review.

V. CONCLUSION

For the reasons set forth above, the Unions ask the Court to deny
this petition for review.
1/

1
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RESPECTFULLY SUBMITTED this 5th day of January, 2018.

s/Kathleen Barnard
Kathleen P. Barnard, WSBA
#17896
Laura Ewan, WSBA # 45201
Schwerin Campbell Barnard
Iglitzin & Lavitt LLP
18 West Mercer Street,
Ste. 400
Seattle, WA 98119-3971
206-285-2828 (phone)
206-378-4132 (fax)
barnard@workerlaw.com
ewan@workerlaw.com

Attorneys for Appellants WPEA,
PTE, and Teamsters Local 117

s/Kristina Detwiler

Kristina M. Detwiler, WSBA
#26448

Robblee Detwiler PLLP

2101 Fourth Ave., Ste. 100
Seattle, WA 98121

206-467-6700 (phone)
206-467-7589 (fax)
kdetwiler@unionattorneysnw.com

Attorneys for Appellants IBEW
Local 76 and UA Local 32

s/Edward Younglove
Edward Earl Younglove III,
WSBA #5873

Younglove & Coker PLLC
P. O. Box 7846

1800 Cooper Pt. Rd. SW #16
Olympia, WA 98507-7846
360-357-7791 (phone)
360-754-9268 (fax)
EdY@ylclaw.com

Attorneys for Appellant WFSE

s/Kristen Kussmann

Kristen L. Kussmann, WSBA

#30638

Douglas Drachler McKee &
Gilbrough LLP

1904 Third Ave., Ste. 1030

Seattle, WA 989101-1170

206-623-0900 (phone)

206-623-1432 (fax)

kkussmann@qwestoffice.net

Attorneys for Appellant SEIU
1199NW
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EXPEDITE

O No Heering is set
& Hearing is set:

Date; May 13,2016

Time: 9:00 .01
Judge/Calendar: Tabor — Civil Motion Cal

SUPERIOR COURT OF WASHINGTON

FOR THURSTON COUNTY
WASHINGTON FEDERATION OF STATE NO. 16-2-01749-34
EMPLOYEES, '
Plaintiff, DECLARATION OF GREG
DEVEREUX
V.
STATE OF WASHINGTON, et. al. and
EVERGREEN FREEDOM FOUNDATION, (aka
FREEDOM FOUNDATION),
Defendants.
1, Greg Devereux, declare that:
L. My name is Greg Devereux. I am over the age of eighteen and competent to testify.

2. I am the Executive Director of the Washington Federation of State Employees (WFSE)
and have been so employed since 1994.

3. I am familiar with the Freedom Foundation. Several years ago, they were known as the
Evergreen Freedom Foundation and their mission, at the time, was to shrink the size of State government.

4. More recently, the organization has shortened their name to the “Freedom Foundation,”

and they have become a special interest think tank funded by corporate interests and the ultra-wealthy

YOUNGLOVE & COKER, P.L.L.C.

DECLARATION OF GREG DEVEREUX — Page 1 WESTHILLS Il OFFICE PARK
1000-1230 1800 COOPER POINT ROAD SW, BLDG 16
PO BOX 7848

OLYMPIA, WASHINGTON 98507-7846
FACSIMILE (360) 754-2268

offica@parrandyounglove.com
(360) 367-77N1
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who want to dismantle State government, cut public services and jobs, and hand the provision of public
services like education and worker’s compensation over to the hands of private corporations.

5. The Freedom Foundation has set their sights on destroying public sector unions because
we are the biggest obs.tacle to their agenda of turning blue States red. For example, here is a quote of
one of their employees:

Three years ago we started thinking about this plan for public sector unions, going

out and defunding the opposition, and trying to weaken them so we can get people
elected that love freedom. Scott Roberts, Freedom Foundation Director.

6. The Freedom Foundation has set up operations in three states: California, Oregon, and
Washington. Following the US Supreme Court decision in Harris v. Quinn, the Freedom Foundation
set about to defund unions that represented independent providers. They begaﬁ a.sophisticated
campaign of collecting union membership lists so they could harass and badger union members into
dropping their membership. |

7. In the run up to the U.S. Supreme Court decision in Friedrichs, the Freedom
Foundation was poised to replicate their Harris tactics with a broader swath of public erhployees until
Justice Antonin Scalia’s untimely death tipﬁed the Friedrichs’ decision towards the lower court ruling
which favored public sector unions.

8. Now, the only tactic left to the Freedom Foundation to defund public sector unions is
to make massive public disclosure requests asking for employees’ names, birthdates, and e-mail
addresses. With this information, the Freedom Foundation can use the services of commercial vendors
who can use data mining techniques to provide residential contact information. With the current
widespread identity theft, our members are horrified that a group outside of State government can

collect 40,000 birthdates of State workers and use that information in any way the group so decides.

YOUNGLOVE & COKER, P.L.L.C.
ATTORNEYS AT LAW

DECLARATION OF GREG DEVEREUX — Page 2 WESTHILLS 1l OFFICE PARK
1000-1230 1800 COOPER POINT ROAD SW, BLOG 16
PO BOX 7846

OLYMPIA, WASHINGTON 98507-7848
FACSIMILE (360) 754-9268
office@parrandyounglove.com
(360) 357-7791
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A copy of one of the requests to one of the agencies with which the WFSE has a bargaining unit is
attached as Attachment 1.

9, Once the Freedom Foundation collects and matches specific workers to birthdates, one
harassing tactic they use is to visit union members' homes to persuade the union member in person to
drop their membership, |

10.  TheFreedom Foundation is attempting to diminish the union's membership and thereby
dil.ninish our financial funding. It stands to reason that the more the Freedom Foundation can achieve
this goal, the more donations they will attract for themselves from their supporters. The Freedom -
Foundation's own website, www.myfreedomfoundation.com, has as its lead news\ite1r-1, a link to an
article stating "State Employees Upset About Freedom Foundation's Requests for Their Birth Dates."
A "Donate" button is prominently displayed in the same view as the link to this article, The screen
shot of the website is attached as Attachment 2. Ibelieve th(;, Freedom Foundation is using this tactic
to attract donations for its anti-union efforts.

I declare under penalty of perjury under the laws of the state of Washington that the foregoing is -
true and correct, |

Dated this 5% day of May, 2016, at Olympia, Washington.

Forg Do e

Greg ﬁevere&x, Executive Director
Washington Federation of State Employees

YOUNGLOVE & COKER, P.L.L.C.
ATTORNEYS AT LAW

DECLARATION OF GREG DEVEREUX - Page 3 WESTHILLS I OFFICE PARK
1000-1230 1800 COOPER POINT ROAD SW, BLDG 16
PO BOX 7846

OLYMPIA, WASHINGTON 98507-7846
FACSIMILE {360) 754-9268
office@parrandyounglove.com
(360) 357-7791
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From: Regords Request

To: ’

Subject: PRR - DSHS « WFSE

Date: Thursday, April 07, 2016 2:24:38 PM

Attn: Kristal K. Wiitala, Public Records Officer
DSHS, Office of Policy and External Relations
PO Box 45135
Olympia WA 98504-5135
Tel: (360)902-8484
Fax: (360)902-7855
Email: DﬁHSEubhgmsg&sua@de

April 7, 2016

In accordance with RCW 42.58, I'd like to submit the following request for public records on
behalf of the Freedom Foundation. Specifically, 1 am seeking'

The first name, last name, middle initial, birthdate and work email address of every current
Department of Social and Health Services (DSHS) employee represented by Washington
Federation of State Emplgyggg (WFSE) including, but not limited to, the following

bargalnmg units:

a. Non—Superwsory lnstltutlons Al} non-supervisory civil service empioyees of the
Washmgton State’ Depaﬁment of Social and Health Services performing
services for residents of 24-hour care and/or custody institutions or providing
altema’nve support and case services on a reglonal basis for the '
developmentally disabled who may not require institutionalizing, or those who
have made the transition from a developmentally disabled institution setting
back to thé community excluding confidential employees, internal auditors,
supervisors, Washington Management Service employees (on and after July 1,
2004}, employees in other bargaining units and employees historically excluded
fram the unit by orders of the Washington Personnel Resources Board or its
_predecessors PERC Decision #8420

b. Supervisors Institutions - Al supervisory civil service empioyees of the Department
of Social and Health Services performing services for residents of 24“hour care
and/or’ custody institutions or providing altérnative supporl and case services on a
regional basis for the developmentally disabled who may not require .
mstltutmnallzxng, or those who have made the transition from & devélopmentally
disabled institution settlng back fo the community excluding confidential employees,
internal auditors, non-supervisors, Washington Management Service empioyees
(on and after July 1, 2004), employees in other bargaining units and employees

" historically excluded from the unit by orders of the Washington Personnel
Resources Board or its predecessors. PERC Decision #8420.

¢. Non-Supervisory Juvenile Rehab Community Services - All non-supervisory civil

\

b
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service employees of the Washington State Department of Social and Health
Services working in Juvenile Rehabilitation Community | Services excluding

" confidential employees, internal audlitors, supervisors, Washington Management ..
Service employees (on and afier July 1, 2004), employees in other bargaining units
and employees historically excluded from the unit by orders of the Washington
Personne! Resources Board or its predecessors PERC DeCISIOl'l #8418

1Lt

d. Supervisors'Juvenile Rehab Communlty Services - All superwsory cwrl serwce
employees of the Washington State Department of Social and Health. Serwces
working in Juvenile Rehabilitation Community Services excluding: confi dentlal
employees, internal auditors, non-supervisors, Washmgton Management Service
employees (on and after July 1, 2004), employees in other bargaining units and
empioyees historically excluded from the unit by orders of the Washlngton
Personngl Resources Board or its predecessors PERC Decision #8418 .

e. Non-Supervnsory Economlc & Soclal Serwoes All nonsupervrsory civil serwce
' employees of the Departrnent of Sécial and Health Services In the followmg
divisions/units: (1) DSHS Officé of Appéals; (2) Economic Services Administration;
(3) Aging and Adult Services Administration; (4) Children’s Administration; (5)
Medical Assistance Administration; (6) Division of Fraud Investigations; (7)
. Financial Services Admlnlstratlon (8) Alcohol and Substance. Abuse DlVlSIOl’l (9)
lnformatlon S stems Services Di ' vices Fi
Y 1) Facllmes Opera’aons_Admlnlstratlon in the Lahds.and B
'.Chebk Central Umt exoludlng conﬂde |
. auditors, super\nsors Washlhgton Ma agement Service® membe,.
: excluded by ¢ orders of the State Person el, Board and/or Was gton Personnel
Resources Board that remaln in. effeot and employees ;ncluded- in any other
_ bargalnlng umt PERC Decrslon #8687- R

- ot - o PR A . W, -
AT ..,--.-,_ ot M " . L e 3 ETN .

b ey

f. Supervrsors Economlc & Sotial Serwces All super\nsory crvnl serwce employees of
the Department of Social and Health’ ‘Servicas'in the followrrig Hivisions/units: )]
DSHS Office of Appeals; (2) Economic Services Administration; (3) Aging and Aduit

.._Serwces Administration; (4) Children’s, Admlmstratlon (5). Medical Assstance
Admmlstratlon (6) Division of Fraud lnveshga’uons (0 Fmancnal S_
Administration; (8) Alcohol and Substance Ablse Division,; (9)lnformatlon Systems
Services Division; (10) Management Serwces Fiscal Office, excluding confidential
employees lntemal auditars, non-supervnsors supervisory Washlngton '

' Management Service employees (on and after July 1, 2004), and employees

- included in any other bargalmng unit. PERC Decnsmn #8447

g. Supervrsors Economic & Social Services ~ The supervisory employees in‘the
Facilities Operations Administration in thé Management Services Fiscal Office are
included in that bargaining unit. PERC Decision #8447.

Page 2233

APP. 006



h. Supervisory Vacational Rehabilitation - All non-supervisory civil service employees
of the Washington State Department of Social and Health Services in the Division
of Vocational Rehabilitation excluding confidential employees, internal auditors,
supervisors, Washington Managemant Service employees (on and after July 1, .
2004), employees in other bargaining units and employees historically exciuded
from the unit by orders of the Washington Personnel Resources Board or its
predecessors. PERC Decision #8421,

i. Supervisory Vocational Rehabilitation - All supervisory civil service employees of the’
Washington State Depariment of Social and Health Services in the Division of
Vocational Rehabilitation excluding administrative and support services
supervisors, confidential employees, internal auditors, non-supervisors, Washington
Management Service employees (on and after July 1, 2004), employees in other
bargaining units and employees historically excluded from the unit by orders of the
Washington Personnel Resources Board or its predecessors. PERC Decision
#B8421.

j- Supervisors Vocational Rehabilitation - All classified supervisors in the Vocational
Rehabilitation Division of the Washington State Department of Social and Health
Services (DSHS), excluding confidential employees, Washington Management
Services (WMS) employees, internal auditors, and all other employees. PERC
Decision #9771.

k. Language Access Providers = “Language access provider’ means any independent
contractor who provides spoken language interpreter services for Department of
Social and Health Services (DSHS) appointments or Medicaid enroliee
appointments whether paid by a broker, language access agency, or the DSHS.
RCW 41.56.030(10)

Itis rhy preference fo receive any responsive documents electronically in Excel file format.
in accordance with RCW 42.56.070(9), the Freedom Foundation does not intend to use
any responsive data for commercial purposes. '

Please let me know if you would like me to clarify any aspect of this request.

Thank you,

Jami Lund

Senior Policy Analyst | Freedom Foundation
JLund@myFreedomFoundation.com
360.958.3482 | PO Box 552 Olympia, WA 98507

myFreedomEoundation.com
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® EXPEDITE
O No Hearing is set
& Hearing is set:

Date: May 13, 2016
Time: 9:00 am
Judge/Calendar: Tabor — Civil Motion Cal

SUPERIOR COURT OF WASHINGTON
FOR THURSTON COUNTY

WASHINGTON FEDERATION OF STATE
EMPLOYEES,

Plaintiff,
v.
STATE OF WASHINGTON, et al. and
EVERGREEN FREEDOM FOUNDATION, (aka
FREEDOM FOUNDATION),

Defendants.

1, Susan Henricksen, declare that:

NO. 16-2-01749-34

DECLARATION OF SUSAN
HENRICKSEN

1. 1 am over the age of eighteen and competent to testify.

2. I am the current president of the Washington Federation of State Employees. I am employed

by the State of Washington as Developmental Disabilities Case Resource Manager. I recently learned

that on April 7, 2016, the Freedom Foundation made a records request for my name, work email

address, and my date of birth, along with the same information for every employee of DSHS whose

position falls in a Washington Federation of State Employees bargaining unit.

DECLARATION OF

SUSAN HENRICKSEN - Page 1
1000-1230
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3. Ithen learned on April 26, 2016, by letter from DSHS to the Washington Federation of State |
Employees, that DSHS intends to release this information on May 20, 2016.

4. 1 was shocked to learn that my employer plans to release this information, not just for me,
but for all WFSE represented employees, because date of birth is an e}itremely sensitive, critical piece
of information that could be used to steal my identity and/or commit fraud.

5. My name and birth date could be used to destroy my credit, and steal my identity. This
information could be used to commit fraud. My name and birthdate could be used to ask for tax
refunds, credit cards, accessing my bank accounts, getting my credit reports, and medical records.

6. I, and other empléyees, consider my birthdate, and my age, to be private personal
information about me. The uncontrolled release of my birthdate is highly offensive to me.

7. T do not know what valid purpose the Freedom Foundation could possibly have to use my
birthdate. I do know that my birthdate is a sensitive piece of information I have to give out when I am
confirming my identity to contact my credit card company and my doctor, for example. I am extremely
concerned that anyone can get this information simply because I am a state employee. I am even more
concerned that an organization that has vowed to destroy the union can get it.

8. I have heard from others in my union that the Foundation uses personal contact information
to contact employees away from the work site to subject them to anti-union propaganda. I find this

extremely offensive as do others in my union.

I declare under penalty of perjury under the laws of the state of Washington that the foregoing is

true and correct.

YOUNGLOVE & GOKER, P.L.L.C.
ATTORNEYS AT LAW
DECLARATION OF WESTHILLS 1l OFFICE PARK
SUSAN HENRICKSEN - Page 2 1800 COOPER POINT ROAD SW, BLDG 16
PO BOX 7846
OLYMPIA, WASHINGTON 08507-7846
FACSIMILE (380) 754-9268
office@parrandyounglove.com
(360) 357-7791
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Dated this day, May 5, 2016, at Olympia, Washington.

g\L{ylﬂ.ﬁL\,&n Lo eoe L7

SUSAN HENRICKSEN

YOUNGLOVE & COKER, P.L.L.C.
ATTORNEYS AT LAW

DECLARATION OF WESTHILLS Il OFFICE FARK
SUSAN HENRICKSEN —Page 3 1800 COOPER POINT ROAD SW, BLDG 16
PO BOX 7846

OLYMPIA, WASHINGTON 98507-7846
FACSIMILE (360) 754-9268
offlce@parrandyounglove.com
(360) 357-7791
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O Expedite

O No hearing set
X Hearing is set
Date: July 29,2016

Time: 1:30 PM
Judge/Calendar:
Hon, Mary Sue Wilson

FILED

JUL2 9 208

Superlor Court
Linda Myhre Enlow
Thurston County Cigr

SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THURSTON COUNTY

TEAMSTERS LOCAL UNION NO. 117,
Plaintiff,

V.

STATE OF WASHINGTON; et al,

Defendants.

No. 16-2-01547-34

[Brepswed] ORDER DENYING
PLAINTIFFS’ MOTIONS FOR
PERMANENT INJUNCTION

WASHINGTON FEDERATION OF STATE
EMPLOYEES,

Plaintiff,

V.

STATE OF WASHINGTON; et al,
Defendants.

No. 16-2-01749-34

ORDER DENYING PLAINTIFF’S MOTION FOR
PERMANENT INJUNCTION
Nos. 16-2-01547-34 | 16-2-01749-34 | 16-2~

01573-34 | 16-2-01875-34 | 16-2-01826-34 P age 2777

UM L)
FOUNDATIGH #™ e

Legal@myFreedomFoundation.com
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WASHINGTON PUBLIC EMPLOYEES
ASSOCIATION, et. al., No. 16-2-01573-34

Plaintiffs,
v.
STATE OF WASHINGTON; et al,

Defendants.

SEIU 1199 NW,
No. 16-2-01875-34

Plaintiff,

V.

STATE OF WASHINGTON; et al,

Defendants.
IBEW LOCAL 76, et. al.,

No. 16-2-01826-34

Plaintiff,

V.

STATE OF WASHINGTON; et al,
Defendants.

This matter came before the Court on Plaintiff Unions® Motion for Permanent Injunction. The
Court heard oral argument on the matter and considered the following when reaching its decision:

1. Plaintiff Unions® Motions for Permanent Injunction, Replies in Support, and supported

declarations, exhibits, and appendices;

2. Defendant Freedom Foundation’s Response to Plaintiff Unions’ Motion for Permanent

Injunction, Surreply, and supported declarations, exhibits, and appendices;

ORDER DENYING PLAINTIFF’S MOTION FOR FREEDDM
PERMANENT INJUNCTION FOUHOATION Pt
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01573-34 | 16-2-01875-34 | 16-2-01826-34 P (%77 8 WA, | PO oK $52, Oyrrla, WA 88507

ag e DR | 736 Hawthame Ave NE, Saler OR 57801

APP. 015




10
11
12
13
14
15
16
17
18
19
20
21
22
23

24

3. Defendant State of Washington (all of the Defendant agencies) Response to Plaintiff
Unions’ Motion for Permanent Injunction, Surreply, and supported declarations, exhibits, and
appendices;

4,

5.

A Being ﬁﬂly advised on the matter, the Court DENIES Plaintiff Unions’ Motion for Permanent
Injunction, and makes the following findings of fact and conclusions of law:

1. Plaintiffs have failed to establish that they have a clear legal or equitable right to the relief
requested, because the requested public records are not exempt from disclosure under'RCW
42.56.230, RCW 42.56.250(8), RCW 42.56.230(7)(a), any “other statute” by way of RCW
42.56.070(1), or any other Public Records Act exemption, disclosure is not prohibited by RCW
42.56.070(9), and release of the requested public records would not violate any individual’s
co.nstitutional rights,

- 2. Plaintiffs have faj ish that they have a well-ground i Ate Ivasion

f

4. Plaintiffs have-faited’to establish that they Wm of this /\,\

disclpsure,

0 ghts.
3. Plaintiffs ha ited to establish that the acts complained of are eith i ill /N\}ﬂ/\:)
resultfl actual and substantial injury and barm to intiffs. :

!

o)

ORDER DENYING PLAINTIFF*S MOTION FOR FREEDOM ——
PERMANENT INJUNCTION ’ o
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7. /ﬂus il u/lM/Ywmd’M el cw/@s

é

~

OVl mmuj MW M,va\ 201 201

IT IS SO ORDERED this Zﬁl day of\J %/ , 2016.

S

JUDGE MARY SUE WILSON
THURSTON COUNTY SUPERIOR COURT
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Submitted by:

DAWEWHIRST‘, WSBA #48229
POBoX 552, Olympia, WA 98507

p. 360.956.3482
DDewhirst@myfreedomfoundation.com

Counsel for Freedom Foundation

Approved as to form: Appreped as to form:

Maraover Buravam
'FV( \E)EW1€+ ’\-Q

Approved as to form:

/-

N
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Washington State Court of Appeals

Division Two

950 Broadway, Suite 300, Tacoma, Washington 98402-4454
David Ponzoha, Clerk/Administrator ~ (253) 593-2970  (253) 593-2806 (Fax)
General Orders, Calendar Dates, and General Information at http://www.courts.wa.gov/courts OFFICE HOURS: 9-12, 1-4.

August 16,2016

Laura Elizabeth Ewan Kathleen Phair Barnard

Schwerin Campbell Barnard Iglitzin & Lav Schwerin Campbell Barnard Iglitzin & La
18 W Mercer St Ste 400 18 W Mercer St Ste 400

Seattle, WA 98119-3971 Seattle, WA 98119-3971
ewan@workerlaw.com barnard@workerlaw.com

Greg Overstreet Morgan B Damerow

Freedom Foundation Atty General Ofc/L&P Division

PO Box 552 PO Box 40145

Olympia, WA 98507-0552 Olympia, WA 98504-0145
goverstreet@myfreedomfoundation.com morgand@atg.wa.gov

Stephanie Diane Olson David Morgan Steven Dewhirst
Freedom Foundation Attorney at Law

PO Box 552 PO Box 552

Olympia, WA 98507-0552 Olympia, WA 98507-0552
solson@myFreedomFoundation.com ddewhirst@myfreedomfoundation.com

CASE #: 49224-5-II/WA Public Employees Assoc., et al v. WA State Center, et al
Counsel:
On the above date, this court entered the following notation ruling:
A RULING BY COMMISSIONER SCHMIDT:

The Unions' emergency motion for injunctive relief pending appeal is granted in part and
denied in part. To obtain relief pending appeal, the moving party must first show a
debatable issue on appeal. RAP 8.1(b)(3). The Unions demonstrate a debatable issue as to
whether the employees' dates of birth are exempt from disclosure under the privacy
exemption, RCW 42.56.230(3), particularly in this era of cybercrime and the use of dates of
birth as identity verification. And not enjoining the release of the dates of birth pending
appeal would destroy the fruits of the Unions' appeal, making an injunction appropriate.
Boeing Co. v. Sierracin Corp. 43 Wn. App. 288, 291-92, 716 P.2d 956 (1986). However, as
to the employees' work e-mail addresses, the Unions fail to demonstrate a debatable issue
that those addresses are exempt from disclosure under the privacy exemption, RCW
42.56.230(3), the commercial purposes exemption, RCW 42.56.070(9), or the other statute
exemption, RCW 42.56.070(1). The employees' work e-mail addresses are no more private
than their physical work and mail addresses. Thus, enjoining the releases of work e-mail
addresses is not appropriate under RAP 8.1(b)(3). '
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Accordingly, pending further order or ruling of this court, the Washington State Center
for Childhood Deafness & Hearing Loss, Washington State Department of Agriculture,
Washington State Department of Licensing, Washington State Department of Natural
Resources, Washington State Department of Revenue, Washington State Liquor and
Cannabis Board, Washington State Military Department, Washington State Patrol,
Washington State Department of Transportation, the Washington State School for the Blind,
Bellevue College, Clark College, Cascadia College, Columbia Basin College, Edmonds
Community College, Grays Harbor College, Olympic College, Pierce College, Skagit Valley
College, Tacoma Community College, Walla Walla Community College, and Wenatchee
Valley College (the Agencies) are enjoined from releasing the employees' dates of birth as
part of its compliance with Freedom Foundation's PRA requests. The Agencies are not
enjoined, however, from releasing the employees' work e-mail addresses.

Very truly yours,

e

David C. Ponzoha
Court Clerk

DCP:s
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OFFICE RECEPTIONIST, CLERK

From: OFFICE RECEPTIONIST, CLERK

Sent: Friday, January 5, 2018 4:48 PM

To: ‘Genipher Owens'

Cc: DDewhirst@freedomfoundation.com; hsells@freedomfoundation.com;

KNelsen@myfreedomfoundation.com; Morgan Damerow (MorganD@ATG.WA.GOV);
Lowy, Ohad (ATG); JaneC@ATG.WA.GOV; Kathy Barnard; Laura Ewan; edy@ylclaw.com;
kdetwiler@unionattorneysnw.com; kkussmann@gqwestoffice.net

Subject: RE: Washington Public Employees Assoc., et al v. State of Washington and Freedom
Foundation (WA Sup. Crt. Case No. 95262-1)

Received 1-5-18.

Supreme Court Clerk’s Office

ATTENTION COURT FILERS: The Supreme Court and the Court of Appeals now have a web portal to use for
filing documents. Beginning July 3, 2017, ali electronic filing of documents in the Supreme Court should be
through the web portal. We will accept your attached document for filing, but you should immediately
follow the directions below to register for and begin using the appellate courts web portal for all future
filings.

Here is a link to the website where you can register to use the web portal: https://ac.courts.wa.gov/

A help page for the site is at: https://ac.courts.wa.gov/index.cfm?fa=home.showPage&page=portalHelp
Registration FAQs: https://ac.courts.wa.gov/content/help/registrationFAQs.pdf

Registration for and use of the web portal is free and allows you to file in any of the divisions of the Court of
Appeals as well as the Supreme Court. The portal will automatically serve other parties who have an e-mail
address listed for the case. In addition, you will receive an automated message confirming that your filing was
received.

From: Genipher Owens [mailto:owens@workerlaw.com]

Sent: Friday, January 5, 2018 4:44 PM

To: OFFICE RECEPTIONIST, CLERK <SUPREME@COURTS.WA.GOV>
Cc: DDewhirst@freedomfoundation.com; hsells@freedomfoundation.com; KNelsen@myfreedomfoundation.com;
Morgan Damerow (MorganD@ATG.WA.GOV) <MorganD@ATG.WA.GOV>; Lowy, Ohad (ATG) <OhadL@ATG.WA.GOV>;
JaneC@ATG.WA.GOV; Kathy Barnard <barnard@workerlaw.com>; Laura Ewan <ewan@workerlaw.com>;
edy@yiclaw.com; kdetwiler@unionattorneysnw.com; kkussmann@qwestoffice.net

Subject: Washington Public Employees Assoc., et al v. State of Washington and Freedom Foundation (WA Sup. Crt. Case
No. 95262-1)

At the direction of the clerk, due to being locked out of our e-filing account and to ensure the attached brief is filed
timely, attached for filing please find a copy of Respondent Unions’ Answer in Opposition to Petition for Discretionary
Review, being filed for:

Kathleen Barnard, WSBA No. 17896

Sincerely,
Genipher



Genipher Owens | Senior Paralegal | Schwerin Campbell Barnard Iglitzin & Lavitt LLP |
www.workerlaw.com

This communication is intended for a specific recipient and may be protected by the attorney client and work-
product privilege.

If you receive this message in error, please permanently delete it and notify the sender.




